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Bridges, C.J., Thomas, P.J., and Hinkebein and
Southwick, JJ., concurred.
Court of Appeals of Mississippi.
CITY OF JACKSON, Mississippi, Appellant/
Cross-Appellee,
v.
CAMELOT APARTMENTS LIMITED PARTNERSHIP, Appellee/ Cross-Appellant.
No. 96-CA-00254-COA.
Jan. 27, 1998.
Rehearing Denied April 7, 1998.
Purchaser of apartment complex brought action requesting declaratory and injunctive relief, arising
from city's assertion that purchaser was responsible
for water bill arrearage which predated purchaser's
title, and asserting substantive due process claim
under § 1983. Purchaser moved for summary judgment. The Chancery Court, Hinds County, William
Hale Singletary, J., granted motion, but rejected §
1983 claim. City appealed, and purchaser crossappealed. The Court of Appeals, Southwick, J.,
held that: (1) purchaser was not liable on open account theory for arrearage, even though purchaser
continued to use water account which prior complex owners had created; (2) purchase and sale
agreement between complex vendor and company
affiliated with purchaser did not render purchaser
liable to city on basis of assumption of debt for arrearage which predated titles of vendor and purchaser; and (3) city did not deprive purchaser of
purchaser's protected property interest in continuation of utility service in violation of substantive
due process under federal Constitution by warning
purchaser that water service to complex would be
terminated if purchaser failed to pay arrearage and,
thus, city was not liable on § 1983 claim.
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SOUTHWICK, Judge, for the Court:
¶ 1. The City of Jackson appeals from an order of
the Chancery Court of Hinds County that held that
an apartment complex owner was not liable on a
water bill since the arrearages predated the owner's
title. The City alleges on appeal that liability exists
on an open account theory. On cross-appeal, the
apartment complex owner contends that the chancellor erred in dismissing its substantive due process claim against the City. We affirm the chancellor in all respects.
*193 FACTS
¶ 2. On March 21, 1989, Camelot Apartments Limited Partnership (CALP) purchased the Camelot
Apartments on Robinson Road in Jackson from Roclab-A Investors. At the time of the acquisition, the
apartment complex had a past-due water bill balance of $28,016.33. Those bills dated from 1985
and 1986. The general financial problems of the
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then-owner led to foreclosure of a deed of trust and
purchase by Roclab in June 1986. Following Roclab's and then three-years later CALP's purchase
of the apartments, the City continued to supply water and sewage services. The bills differentiated
between the amount due for current services and
the amount of the arrearage. Roclab and CALP
timely paid the amounts designated as “currently
due” on their water bills. Each refused to pay the
arrearage.
¶ 3. CALP never officially applied for a new water
account. Albert Belmonte, a limited partner of
CALP, testified that he instructed the apartment
manager to inform the City of the change in ownership. The apartment manager testified that she contacted the City on numerous occasions concerning
the new ownership and to notify the City that the
arrearage was a result of the inactions of the prior
owners. The City did not state what it would do
about the situation.
¶ 4. On October 28, 1992, the City warned CALP
of the pending termination of water and sewage services unless CALP agreed to pay the arrearage.
CALP submitted payment for the amount currently
due for the services and refused to pay more. CALP
requested an administrative review of the pending
termination of services. In January of 1993 the
Deputy City Attorney for the City conducted a review of the disputed water bill. The attorney concluded that CALP was responsible for the entire
amount of the arrearage. The City took no action to
terminate service.
¶ 5. On June 22, 1994, CALP filed a complaint in
chancery court requesting declaratory and injunctive relief. After conducting a hearing on CALP's
motion for summary judgment, the chancellor held
that the City was not entitled to recover under the
theory of open account. The chancellor stated that
CALP was not related to the prior owners, and thus
CALP was not liable for the arrearage. The court
ordered the City to expunge the amount of the ar-

rearage from CALP's bill. The chancellor also rejected CALP's separate claim of damages.
DISCUSSION
I. OPEN ACCOUNTS
[1] ¶ 6. Unpaid water and sewer services are the responsibility of the person or company that receives
the service. When title to property is conveyed,
case law indicates that the new owners are not responsible for any unpaid balance in the account. In
Carnaggio Bros. v. City of Greenwood, 142 Miss.
885, 108 So. 141, 142 (1926), the supreme court
held that a municipality furnishing electricity or
water to a business could not require the new owners to pay the debts incurred as a result of the previous owner's use of the services. The City of Jackson
in effect concedes the point by stating that it has no
policy of requiring new property owners to pay the
water bills of former owners.
[2] ¶ 7. The City asserts that CALP is liable for the
arrearage for this reason: CALP continued to use a
water account created by the previous owners instead of opening a new account. Under its open account theory, the City contends that CALP's payments were properly credited to the oldest outstanding balance, which predated CALP's purchase of
the property. The City argues that the present balance due is therefore for the more recent water services during CALP's ownership.
[3] ¶ 8. An open account is a “type of credit extended through an advance agreement by a seller to a
buyer which permits the buyer to make purchases
without a note of security and is based on an evaluation of the buyer's credit.” Cox v. Howard, Weil,
Labouisse, Friedrichs, Inc., 619 So.2d 908, 914
(Miss.1993). The supreme court has held that an account based on “continuing transactions between
the parties which have not been closed or settled
but are kept open in anticipation of further transac-
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tions” constitutes*194 an open account. Westinghouse Credit Corp. v. Moore & McCalib, Inc., 361
So.2d 990, 992 (Miss.1978).

and failed to seek other remedies by CALP's failure
to open a new account.

¶ 9. In granting CALP's motion for summary judgment, the chancellor found that CALP was not related to the prior owners. Therefore, the City was
not entitled to recover the arrearage under the theory of an open account. We have already indicated
that a business's water bills are not a continuing account, the responsibility of the present and all future owners until paid. Carnaggio Bros., 108 So. at
142; see also Burke v. City of Water Valley, 87
Miss. 732, 40 So. 820, 821 (1906) (holding that city
is not at liberty to withhold the supply of water
from a premises until the arrears due from a previous tenant are paid). The court has concluded that
failure to notify a city of a sale of property does not
create liability; what would do so is an express
agreement by the new owner to assume the indebtedness of the previous owner. Carnaggio Bros.,
108 So. at 141-142.

II. EXPRESS ASSUMPTION

¶ 10. CALP acquired the apartment complex several years after the water bill problem arose. Although CALP failed to comply with the City's rule
requiring a new customer to open a new account,
there was evidence that CALP contacted the City
on several occasions to give notice of the change in
ownership. Even if CALP failed to follow the City's
formal new account procedures, which properly
promoted efficient bookkeeping and convenience,
the penalty is not liability for the old bill unless
perhaps under an estoppel theory. There was ample
evidence that the City became aware of the ownership change through CALP's phone calls. There is
also ample evidence that for years little was done
with the arrearage other than to include the charge
with each current bill. It appears that the City did
not before CALP's purchase and has not subsequently pursued the owner who in 1985 and 1986
incurred the bill, presumably because of that owner's financial problems that led to foreclosure.
There simply is no proof that the City was misled

[4] ¶ 11. The City also asserts that CALP is liable
under a 1988 purchase and sale agreement entered
into by Shore Renaissance and Roclab (the seller to
CALP). Apparently Shore Renaissance was the
name of the entity contracting to purchase the
apartments, but when the deed was executed title
was taken in the CALP name. The contract
provided for the purchase price on closing to reflect
typical adjustments and prorations for various
charges. The prorations as defined by the agreement expressly included water and other utility
charges. CALP had a right to offset the purchase
price of the apartment complex by the amount of
the arrearage owed by the seller. That offset did not
reduce the amount the buyer effectively paid, but
only deflected the prorated sums from the seller to
other uses.
¶ 12. A review of the record fails to reveal what
happened at the closing of the sale. There is evidence that CALP may have determined not to reduce
the price paid Roclab by the water bill arrearage because the price paid already was being discounted
for many other reasons. Regardless, failure to prorate by the unpaid water bill only meant that CALP
decided not to be the bill collector for the City. It
never had agreed to be the bill debtor. Since it appears Roclab had not incurred the bill, then neither
party to the sale was liable and there was no reason
to prorate for the water bill. At most a company
that apparently had common ownership to CALP
agreed in a sales contract to see that money that
otherwise would go to the seller instead would go
to the City. There is no evidence that the money
was withheld.
[5] ¶ 13. A statute requires that an agreement to answer for the debts of another must be in writing and
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signed by the party to be charged. Miss.Code Ann.
§ 15-3-1 (Rev.1995). Such an agreement also has to
be an actual assumption of the debt, and not just a
gratuitous agreement to be a conduit for funds.
Even if the sales agreement outlived the closing of
the sale, CALP or Shore Renaissance never agreed
to make any of Roclab's debts its own and pay that
debt with its own funds.
III. SUBSTANTIVE DUE PROCESS
[6] ¶ 14. CALP contends that the chancery court
erred in dismissing its substantive *195 due process
claim against the City under 42 U.S.C. § 1983.
CALP asserts that the City attempted to deprive the
apartment complex of its right to receive water services unless CALP paid for the arrearage. By
threatening to terminate the supply of water services, the City allegedly violated CALP's constitutional right to substantive due process under the
Fourteenth Amendment to the United States Constitution and Article III, Section 14 of the Mississippi
Constitution.
¶ 15. The Due Process Clause of the Fourteenth
Amendment provides in part “nor shall any State
deprive any person of life, liberty, or property,
without due process of law.” U.S. Const. amend.
XIV. This clause and Article III, Section 14 of the
Mississippi Constitution have been interpreted to
contain the same guarantees. See NCAA v. Gillard,
352 So.2d 1072 (Miss.1977).
[7][8] ¶ 16. CALP's claim arises under the United
States Supreme Court's interpretation that due process has a substantive component. Substantive due
process protects individual liberty against “certain
government actions regardless of the fairness of the
procedures used to implement them.” Daniels v.
Williams, 474 U.S. 327, 331, 106 S.Ct. 662, 665, 88
L.Ed.2d 662 (1986). There are two requirements for
a Section 1983 cause of action for violation of the
Due Process Clause. First, there must be a recog-

nized “liberty or property” interest within the purview of the Fourteenth Amendment. Board of Regents v. Roth, 408 U.S. 564, 571, 92 S.Ct. 2701,
2706, 33 L.Ed.2d 548 (1972). Secondly, there must
be an intentional or reckless deprivation of that interest under color of state law. Daniels, 474 U.S. at
327, 106 S.Ct. at 662-63.
[9] ¶ 17. The Supreme Court has concluded that
“[a]s a general matter, a State is under no constitutional duty to provide substantive services.” Youngberg v. Romeo, 457 U.S. 307, 317, 102 S.Ct. 2452,
2459, 73 L.Ed.2d 28 (1982). In Tucker v. Hinds
County, 558 So.2d 869, 873-74 (Miss.1990), the
Mississippi Supreme Court considered whether a
customer had a property interest in the continuation
of utility service. After conducting a survey of other states, the court concluded that the overwhelming majority of courts considering the issue found a
“property interest worthy of protection....” Id. at
873. Recognizing the “fact that utility service has
become almost a necessity for safety and comfort in
modern-day life,” the court held that “it is time that
Mississippi law recognizes such a property interest.” Id. at 874. Therefore, CALP successfully
established that it had a recognized and protected
property interest in the continuation of utility service.
¶ 18. However, CALP does not even allege that it
was deprived of this property interest. Instead,
CALP wishes damages and attorney's fees for what
we would have to find is a property interest in not
being deprived of peace of mind about utility services. At most the City warned that service would
be terminated if the water bill was not paid. Utility
service is a property interest, but that was never deprived. Nothing in the Mississippi Supreme Court's
multi-state review identified the avoidance of concern about property interests as itself being a property interest.
¶ 19. THE JUDGMENT OF THE HINDS
COUNTY CHANCERY COURT IS AFFIRMED
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ON DIRECT AND CROSS APPEAL. ALL
COSTS OF THIS APPEAL ARE ASSESSED
EQUALLY TO THE PARTIES.
BRIDGES, C.J., McMILLIN and THOMAS, P.JJ.,
and COLEMAN, DIAZ, HERRING, HINKEBEIN,
KING and PAYNE, JJ., concur.
HERRING, J., concurs with separate opinion joined
by BRIDGES, C.J., THOMAS, P.J., and HINKEBEIN and SOUTHWICK, JJ.HERRING, Judge,
concurring:
¶ 20. Although I agree that the majority has reached
the correct result in this case, I write separately to
call attention to the fact that a different result would
have occurred in many other states in our nation because of statutes enacted to impose liens on property to secure payment of water bills due to the utility provider. In those states, a new owner of property is responsible for delinquent water bills incurred by a prior owner because *196 a lien is
placed upon the property to secure the debt.
¶ 21. In the absence of a statute to the contrary, or a
separate agreement to assume the debt of the prior
owner, a new owner of real estate is not responsible
for existing unpaid water bills incurred by the prior
owner because the unpaid bill does not create a lien
on the property. Farrell v. Ward, 53 A.2d 46, 50
(D.C.Ct.App.1947). Any other result, in the absence of a statute or prior agreement, has been held
to be a denial of due process of law. Oliver v. Hyle,
14 Or.App. 302, 513 P.2d 806, 808 (1973).
FN1
However, statutes
have been enacted to date in
Alabama, California, Delaware, the District of
Columbia, Florida, Illinois, Indiana, Maine, Maryland, Massachusetts, Michigan, Missouri, Nebraska, New Jersey, New York, Ohio, Oregon,
Pennsylvania, Rhode Island, Tennessee, Vermont,
Washington, and West Virginia which subject real
property to liens for the nonpayment of water rents.
Some of these statutes are not of recent creation.
See for example Loring v. Comm'n of Public Works
of City of Boston, 264 Mass. 460, 465, 163 N.E. 82,
84 (1928), where the Massachusetts Supreme Court

stated many years ago that:
FN1. An appendix citing the statutes of the
various states where liens for the nonpayment of water bills have been adopted
is attached to this opinion.
¶ 22. A lien for water rates is neither a tax nor a
special assessment for particular benefits. It is a
method of securing the collection of a charge
arising from the use on real estate of a public utility essential to the health and safety of the community. It is supported on the general principles
which justify the imposition of liens of numerous
kinds. It must be regarded as settled that in general the Legislature may provide for the establishment and enforcement of liens upon the real estate to which water is furnished, even on the order of tenants and in the absence of an express
direction by the owner. This is on the broad
ground that such liens may aid in providing an
adequate supply of water at reasonable rates and
hence may be an appropriate element in a scheme
of legislation for a public water supply.
See also 94 C.J.S., Waters, § 308, pp. 228-233;
19 ALR 3d 1227, 1232, § 3 (Electricity, Gas or
Water Charges). Making a new owner responsible for the past due water bills of a previous
owner is a policy decision for the state legislature
to consider, not a legal decision for this court.
BRIDGES, C.J., THOMAS, P.J., and HINKEBEIN
and SOUTHWICK, JJ., join this separate written
opinion.
¶ 23. APPENDIX
Alabama: Ala. Const. Amend. Nos. 343, 490,
515-19.
California: Cal. Government Code § 25210.9 (West
1997).
Delaware: Del.Code Ann. tit.25 § 4501 (1996).
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The District of Columbia: D.C.Code Ann. §
43-1529 (1997).
Florida: Fla. Stat. Ann. § 153.67 (West 1990).

Miss.App.,1998.
City of Jackson v. Camelot Apartments Ltd. Partnership
707 So.2d 191

Illinois: Ill.Ann.Stat. ch. 65, § 11-126-4 (1996).

END OF DOCUMENT

Indiana: Ind.Code Ann. § 36-9-23-32 (West 1997).
Maine: Me.Rev.Stat. Ann. tit. 35-A, § 6111 (West
1997).
Maryland: Md.Code Ann., Public Works § 53
(1997).
Massachusetts: Mass. Gen. Laws Ann. ch. 40, §
42B (West 1997).
Michigan: Mich. Comp. Laws Ann. § 324.34136
(West 1997).
Missouri: Mo. Ann. Stat. § 247.110 (Vernon 1990).
Nebraska: Neb.Rev.Stat. § 16-682 (1996).
New Jersey: N.J. Stat. Ann. § 40:141-1(9)(1997).
New York: N.Y. Second Class Cities Law § 95
(McKinney 1994).
Ohio: Ohio Rev.Code Ann. § 743.04 (Baldwin
1997).
Oregon: Or.Rev.Stat. § 545.494 (1996).
Pennsylvania: 72 Pa. Cons.Stat. § 5671 (1990).
*197 Rhode Island: R.I. Gen. Laws § 39-15-12
(1996).
Tennessee: Tenn.Code Ann. § 66-27-116 (1997).
Vermont: Vt. Stat. Ann. tit. 24, § 3306 (1996).
Washington: Wash. Rev.Code Ann. § 35.21.290
(West 1997).
West Virginia: W. Va.Code § 8-18-23 (1997).
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